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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




NICHOLAS JAMES GARRETT, 
 












          NO. 43033 
 
          Ada County Case No.  
          CR-2012-16151 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Garrett failed to establish that the district court abused its discretion by 
revoking probation and executing his underlying unified sentence of 10 years, with two 
years fixed, imposed upon his guilty plea to burglary? 
 
 
Garrett Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Garrett pled guilty to burglary and the district court imposed a unified sentence of 
10 years, with two years fixed, and retained jurisdiction for 365 days.  (R., pp.36-38.)  
 2 
After a period of retained jurisdiction, the district court suspended Garrett’s sentence 
and placed him on probation for 10 years.  (R., pp.50-55.)   
Less than four months later, the state filed a motion for probation violation 
alleging Garrett had violated his probation by committing the crime of robbery; illegally 
obtaining and using morphine; and failing to pay his fines, fees, costs and restitution as 
ordered by the district court.  (R., pp.58-65.)  Garrett admitted to violating his probation 
by illegally obtaining and using morphine and the district court revoked his probation 
and ordered Garrett’s underlying sentence executed without reduction.  (R., pp.77, 85-
87.)  Garrett timely appealed from the district court’s order revoking probation and timely 
filed a Rule 35 motion for sentence reduction, which the district court denied.  (R., 
pp.80-84, 88-90, 95-101.1)   
Garrett asserts the district court abused its discretion when it revoked his 
probation in light of his “good attitude” while on probation as well as “his age, remorse, 
and willingness to participate in treatment.”  (Appellant’s brief, p.3.)  The record 
supports the district court’s decision to revoke Garrett’s probation.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4). 
The decision to revoke probation lies within the sound discretion of the district court. 
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v. 
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992).  When deciding whether to 
revoke probation, the district court must consider “whether the probation [was] achieving 
                                            
 
1 Garrett is not appealing the district court’s denial of his Rule 35 motion.  (Appellant’s 
brief, p.2.) 
 3 
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen, 
122 Idaho at 1022, 842 P.2d at 701. 
Contrary to Garrett’s claim on appeal, probation in this case was neither 
achieving the goal of rehabilitation nor protecting the community.    At the initial 
probation violation disposition hearing, the state addressed the seriousness of Garrett’s 
actions in the underlying case in this matter, its concerns regarding the significance of 
Garrett’s drug addiction, the circumstances surrounding the new robbery charge in 
Canyon County, the reasons for the dismissal of that charge, as well as the danger 
Garrett poses to the community.  (Tr., p.9, L.12 – p.13, L.19 (Appendix A).)  The district 
court subsequently articulated the correct legal standards applicable to its decision and 
set forth in detail its reasons for revoking Garrett’s probation.  (Tr., p.17, L.5 – p.20, L.8; 
p.22, L.24 – p.23, L.24 (Appendix B).)  The state submits that Garrett has failed to 
establish an abuse of discretion, for reasons more fully set forth in the attached excerpts 
of the probation violation disposition hearing transcript, which the state adopts as its 




 The state respectfully requests this Court to affirm the district court’s order 
revoking Garrett’s probation and executing his underlying sentence.   
   
 DATED this 29th day of October, 2015. 
 
 
       /s/     
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      CATHERINE MINYARD 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 29th day of October, 2015, served a true 
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic 
copy to: 
 
ERIC D. FREDERICKSEN  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 




       /s/     
     LORI A. FLEMING 







State of Idaho vs. Nicholas James Garrett 
6 
1 BOISE, IDAHO 
2 Monday, December 8, 2014, 1:40 p.m. 
3 
4 THE COURT: State versus Nicholas Garrett. 
6 What's the status on this cnse? 
6 MR. MARX: Your I lonor, Mr. Garrett will be 
7 admitting allegation No. 2, the State will dismiss 
8 the remaining allegations, open argument. 
9 THE COUlff: What happened with the other 
10 case? 
11 MR. MARX: Allegation No. I was dismissed in 
12 Canyon County. 
13 THE COURT: All right. I'm just going to 
14 make a little note on that. All right. 
15 Is that what yuu want tu do, 
16 Mr. Garrett? 
17 THE OEfENOANT: Yes, ma'am. 
18 THE COURT: Now, you realize if you admit to 
19 violating your probation, you are going to give up 
20 your righl lo have a probation violation hearing, 
21 where the State has to prove the truth of the 
22 allegations? 
23 THE DEFENDANT: Yes, ma'am. 
24 THE COURT: Are you doing this freely and 
25 voluntarilv? 
8 
1 important we do get a full update just so we know 
2 where we are at. 
3 THE COURT: Okay. I will order an update, 
4 then, and I will set it for January 26th at 
5 3o'dock. 




















Caso No. CR·FE·12·16151 
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1 THE DEFENDANT: Yes, ma'am. 
2 THE COURT: Have you talked to your lilwyP-r 
3 about it? 
4 THE DEFENDANT: Yes. 
5 THE COURT: And you do recognize the r isks 
6 involved with having -· losing probation lolally 
7 and having sentence imposed? 
B THE DEFENDANT: Yes, ma'am. 
9 THE COURT: We do not have a particularly 
10 detailed report of violation. 
11 Does either side wish to request an 
12 upuale? 
13 MR. ELLSWORTH: Your Honor, the State would. 
14 MR. MARX: Your Honor, I wouldn't. My 
15 understanding is that he was arrested in April in 
16 that robbery case and was recently released and 
17 has only been out of custody about three we!:!ks. 
18 I don't really know that there is a 
19 whole lot of updates that we can't get via 
20 letters, or something like that, for Mr. Garrett. 
21 THB COURT: All right. 
22 Comments, Counsel? 
23 MR. ELLSWORTH: Your Honor, I guess it has 
24 been two years, though, since we had a PSI in this 
25 case, and due to his conduct, I think it's 
9 
1 BOTSE, IDAHO 
2 Monday, January 26, 2015, 3:30 p.m. 
3 
4 THE COURT: Please be seated. I will take 
5 up State versus Nicholas Garrett. 
6 All right. State ready to proceed? 
7 MR. ELLSWORTH: Yes, Your Honor. 
8 THE COURT: Defense? 
9 MR. MARX: Yes, Your Honor. 
10 THE COURT: Okay. What's the State's 
11 recommendation? 
12 MR. ELLSWORTH: Your Honor, after reviewing 
13 everything in this case, the State notes that this 
14 is, I don't think, an easy case for the court to 
16 rule on. 
16 It's kind of an interesting 
17 circumstance, in that he had two probation 
18 violation allegations, one being his use of 
19 morphine, and the other one being the charge of 
20 robbery that he was charged with out of Canyon 
21 County. 
22 That was ultimately dismissed recently 
23 due to uncooperative witnesses. However, I think 
24 it's something that's important to consider when 
25 the court makes its decision on this case. 
Susan G. Gambee, Official Court Reporter, Fourth Judlclal District, Boise, Idaho 
Page G to 9 of 25 6 or 1 u sheets 
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State of Idaho vs Nicholas James Garrett Case No CR-FE-12-16151 
10 11 
1 Starting off with, Your Honor, the 1 out, that a lot of things point to the defendant's 
2 underlying case is a burglary, and it was a 2 involvement in taking these Oxymorphine pills from 
3 serious burglary in which he wns brcnking into a 3 the victim in that case. 
4 residential home and stealin~. 4 Thal case is allegeJ to lrnve occurred 
5 He was actually believed lo be in the 5 on January 12th. On January 13th is when the 
6 process of doing that again when another 6 defendant tests positive for morphine, and it was 
7 individual saw him nnd scnred him off. 7 Oxymorphine that was taken from the individual. 
8 But it is a serious case in and of 8 Yom Honor, three Jiffonmt individuals 
9 itself, and the court, I think, took note of that, 9 identified the defendant as a person there at the 
10 gave him the underlying sentence of two plus eight 10 scene where this robbery takes place, and that's 
11 for hm <111J sent him on a rider, in which he 11 not just them saying his nome. 
12 completed a Therapeutic Community rider. 12 These individuals say they didn't know 
13 He was released in December of 2013, 13 who he was. They knew his first name, and when 
14 and within a month we already have him arrested 14 officers follow up and provide a photo lineup, not 
15 for the new charge of robbery. 16 just an individunl photo, but a photo lineup, 
16 We also have the fact that on Januory 16 individuals are able to pick him out as the 
17 13th he provided a -- of 2014, he provided a UA 17 individual there. 
18 that was positive for morphine, and despite the 18 Also, Your Honor, Shane Tucker, who was 
19 fact lhal the other case was dismissed, I have 19 charged with that robbery, was actually an 
20 talked to the prosecutor in that case. 20 individual who the defendant knew in the 
21 It's my understanding that if those 21 Therapeutic Community program and was involved 
22 witnesses become available again, they intend to 22 with him in that program. 
23 pursue it again. it's just due lo witness 23 So, Your Honor, the State's biggest 
24 uncooperation that they dismissed the charge. 24 concern in this cose is that, ultimately, T don't 
25 But I would note, as the PSI poil\ts 26 feel like the defendant is safe within the 
12 13 
1 community due to both the violent nature of this 1 appropriate to impose at this point. 
2 charge and his addiction. 2 They can deal with putting him through 
3 It's clear after he got off of the 3 some thinking errors classes and additional 
4 Therapeutic Community, he still can't keep his 4 addiction classes, but I think the biggest point 
5 addiction under control, and I'm concerned about 5 here that I want to make is he has a serious 
6 the ways that he will go to feed that addiction. 6 addiction. 
7 So I guess I have two different 7 You look through the PST. T think I 
8 suggestions in regards to sentencing on this case. B listed out at least ten different substances llrnt 
9 If the court feels that imposition isn't 9 he's used or tried or experimented on, and it goes 
10 appropriate this time, I think sending him on a 10 from everything from alcohol to prescriptions to 
11 CAPP rider is appropriate. 11 designer stimulants, LSD, heroin, cocaine. 
12 That would give him the opportunity to 12 He has tried and used everything, anJ 
13 participate in more treatment, give him more tools 13 it's clear that that's affecting the way he 
14 prior to releasing him back on probation again. I 14 performs on probation, and that's affecting the 
15 think the more tools he has, the more he 15 safety of the community at large. 
16 rewgni:tes his addictive thinking, the better 16 And so, Your Honor, because of that 
17 possibility this doesn't occur again. 17 reason, I'm going to submit those two options to 
18 But due to my concerns with the threat 18 the court, but I do think imposition is proper in 
19 he can be to the public after reading these 19 this case. 
20 reports, l think more appropri<1tely it would be to 20 MR. MARX: In terms of the primary dl'iving 
21 impose a sentence on the defendant. 21 force in what brought Mr. Garrett's probation 
22 The underlying sentence was two plus 22 violation was this robbery case that's been 
23 eight. He has almost a year and-a-half, I think, 23 subsequently dismissed. 
24 of credit on that underlying, based off his rider 24 The court has read the reports, I have 
25 time and the time sitting. I think it's 26 read the reports, State's read the reports. 
7 of 10 sheets 
Susan G. Gambee, Official Court Reporter, Fourth Judicial District, Boise, Idaho 





State of Idaho vs. Nicholas James Garrett Case No CR-FE-12-10151 
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1 Obviow,ly, everybody can have their opinion on it. 
2 It's probably not going to match up. The State in 
3 Canyon County lacked the ability to proceed on the 
4 rase, and the c.harges were dismissed. I think 
5 that ct!rtainly should carry some weight. 
6 I would hate to sec Mr. Garrett sent to 
7 prison for a case that was dismissed. I think in 
8 terms of what he did since he was released, his 
9 probation officer statements on page 5 give some 
10 insight into where he was at. 
15 
1 things turned positive. The progrnmming that he 
2 wants to do between AA and the TC aftercare, those 
3 are things that he can do in the cummun.ity. He 
4 has a newborn son as well as two other children 
5 that he wants to spend time with. 
6 His educational skills and job skills 
7 are rertainly something that ran present him with 
8 opportunities for employment in the community if 
9 he makes that effort. 
10 He does have a substantial and 
11 He was released on that charge. His PO 11 extensive substance ubusl;! history. Rdapsl;! is not 
12 says that his attitude was good. He was not a 12 uncommon or unhcilrd of in those circumstilnccs. 
13 problem. He was taking care of what he needed to 13 The question is what you do from there. 
14 do, ilnd that when told that the warrant was out 14 The PO appears to have a reasonable 
15 and he needed to turn himself in on a Sunday, he 15 handle on it. He has been in custody for a period 
16 did what he was asked to do. 16 of lime now on the probation violation itself 
17 So regardless of what happened several 17 since he was brought back to Ada County -- or 
18 months ago in Canyon County, at this point the 18 since he turned himself in in Ada County. 
19 most recent evidence we have of Mr. Garrett on 19 And so he's asking the court to 
20 probation is his probiltion officer silying in that 20 consider reinstatement, given he has just admitted 
21 short period of time he was behaving himself, he 21 to the one allegation, and it's not just a matter 
22 was acting appropriate, that proper behaviors 22 of the State dismissing the other allegations but 
23 continued ovel' into the jail. 23 certainly open for argument situation where the 
24 He is currently silting in front of the 24 other allegation was actually dismissed on the 
25 court as an inmate worker, so he's got those 25 criminal charge, and so Mr. Garrett is asking the 
16 17 
1 court not to send him to prison basl;!d on that. 1 THE COURT: Is there a legal cause why we 
2 THE COURT: What do you have to Sil}', 2 should not proceed? 
3 Mr. Garrett? 3 MR. MARX: No, Your Honor. 
4 THE DEFENDANT: Your Honor, for the first 4 MR. ELLSWORTH: No, Your Honor. 
5 time in my life, I have stopped and looked at 5 THE COURT: Well, a couple things arc pretty 
6 myself. I realize that I am on a path that means 6 clear. First, the original offense was pretty 
7 nothing in the real world. I have been selfish. 7 troubling. I know that the defendant was trying 
8 For a long time I have said I'm a 8 to break into an occupied home, and that's always 
9 victim of circumstances, but in reality, I'm a 9 a pretty serious incident. 
10 victim of my choices. And my choices have not 10 And there was an outstanding warrant 
11 only put myself at risk but put my fiance and 11 for him at the time this all happened, and when 
12 children at risk of not having a husband or a 12 his backpack was searched, it was pretty clear 
13 father. 13 that he had been stealing from people. 
14 I want to change and be remembered as 14 It certainly seemed to come in part of 
15 something more than I can't get it right, and if 15 heavy addiction. Under the rules that relate to 
16 given the opportunity for reinstatement, I would 16 probation violations, it is not necessary for a 
17 exploit it for the positives. 17 court to consider at sentencing -- the court in 
18 I would enroll in intensive outpatient 18 sentencing on a probation violation faces a 
19 at Assent to not only keep -- help keep me 19 different standard of proof than the State would 
20 accountable for my actions, but to further my 20 face if it were to take charges to a trial. 
21 education about my addiction. 21 I have reviewed the materials in the 
22 But, no matter what, that will come the 22 presentence report, and those -- my review of the 
23 day I choose to walk out of this room a hetter 23 materials attarhed to the rresentence report, 
24 man. And, Your Honor, I'm not asking for a 24 which were provided both to the State and to the 
25 __ __ handout. __ rmj~t askin.sJ9_r __ a_c _  h_a_n_ce_. _ ____ _ _ L2_5 __ d_e_fe_n_s_e_a_nd_ tocc.....;the defendant himself, is that 
Susan G. Gambee, Official Court Reporter, Fourth Judicial District, Boise, Idaho 
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1 there is pretty credible evidence that the 1 concern level about whether he could be even, 
2 defendant, shortly after he was placed back on 2 under any circumstances, considered for a 
3 probation from a rider, was involved in a 3 community release. 
4 situation where he and others robbed a drug dealer 4 I don't think that a person whu behaves 
5 and robbed the drug dealer for the purpose of 5 in this fashion can just be placed back in the 
6 obtaining Oxymorphone. 6 community under the same terms and conditions that 
7 He tested positive the following day 7 they were there before. 
8 for morphine, and he admitted to using morphine. 8 I'm going lo give you one opportunity 
9 So I think it is pretty credible that he was the 9 to address these concems that I have. Right now 
10 "Nick" identified hy the victim and the wih'\esses 10 I'm leaning towards imposition bet:ause of the 
11 who was part uf the group that knocked down the 11 serious level of conduct that he engaged in right 
12 victim, beat him up and took his wallet and his 12 after he was placed on probation from this rider. 
13 drugs. 13 But I might possihly <'onsider a 
14 That means that I don't really think 14 structured residential treatment program where 
15 that reinstatement of probation is a sensible 15 he's not going anywhere else, and so I am willing 
16 option because it is a pretty serious level of 18 to give you a continuance to see if you can get 
17 criminal conduct. 17 him accepted to any program of that type. 
18 The defendant at that time was supposed 18 But there's no way I'm going to 
19 to be living in the Rising Sun halfway house, so 19 authorize him to go back into the community on the 
20 he was supposed to have been in a structured 20 sume terms an<l conditions that he did before. So 
21 setting. He appears to have been working during 21 if the defense wants to, I will give you an 
22 that time. 22 opportunity to explore your options. If not, then 
23 So I think that the credible evidence 23 I'm looking at imposition. 
24 is thot he was part of a group that decided to 24 MR. MARX: We will take advantage of that 
25 attack a drug dealer, and that really raises my 25 opportunity, Your Honor. 
20 21 
1 THE COURT: All right. Then I will give you 1 BOISE, IDAHO 
2 an opporhmity to see if he can find a structured 2 Monday, February 23, 2015, 3:10 p.m. 
3 baskully inpatient program where he can address 3 57.35. 
4 his addiction, because I just don't think he's 4 THE COURT: I will take up State versus 
5 going to make it othe1wisc. And so I will 5 Nicholas Garrett. 
6 continue this to flebruary 23rd at 3. 6 Stute's comments? 
7 So it's up to you. You need to put 7 MR. BLEAZARD: Your Honor, the State doesn't 
8 something incredible together. 8 have anything to add. 
9 MR. MARX: Thank you, Your Honor. 9 THE COURT: Okay. 
10 MR. ELLSWORTH: Your Honor, did you say 10 Defense? 
11 3 o'clock? 11 MR. MARX: Thank you, Your Honor. 
12 Ti iE COURT: Um-hmm, 3 o'clock. 12 Mr. Garrett made some efforts to find 
13 (Proceedings concluded.) 13 an inpatient program like the court suggested when 
14 --ooOoo·· 14 we were here last time. He was unsuccessful doing 
15 15 that, largely because he fel I into an issue of DPA 
16 16 needed to find out from IDOC that IDOC wasn't 
17 17 going to fund him any anymore, and IDOC wasn't 
18 18 able to make those comments, is what Mr. Garrett 
19 19 understood. 
20 20 I reached out to his probation officer 
21 21 to figure out what exa<'tly we needed to do to 
22 22 accomplish what the wurt was looking for. 
23 23 Probation officer indicates that when Mr. Garrett 
24 24 is in jail, he is not in treatment, so he is not 
25 26 being funded by any sonr<'es at the current lime. .. 
9 of 1 O sheets 
Susan G. Gambee, Off1c1al Court Reporter, Fourth Judicial District, Boise, Idaho 
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1 The public defender is assessed using a 1 be worth a try to continue it to see if there was 
2 GAIN assessment. Thl:!y only get thl:! level of 2 some options, but I was·· you know, I recognize 
3 treatment they score at, and because Mr. Garrett's 3 that there Is not loads and loads of options. 
4 evaluation came back at not needing any treatment 4 Mr. Garrett had the TC rider. While he 
6 at this time, largely because he had been in 6 was under supervision and in a structured 
6 custody for such a large stretch of time, that 6 treatment program, he showed ability to set goals 
7 there Is not really any way for him to get funding 7 and accomplish them, so it may well be that he 
8 for inpatient treatment through JDOC or BP/\. 8 just needs more time in sobriety in a more 
9 He left two alternatives. One was for 9 structured setting to pull himself together. 
10 Mr. Garrell to pay for himself. Several thousand 10 Dut based on the nature of the 
11 dollars is not mom!y that hi:! has financially 11 violations and the evidence before the court, I 
12 available, and the probation officer's second 12 don't think probation Is workable. We have tried 
13 recommendation was that he believed similar 13 a TC rider. 
14 treatment would be available through a CAPP rider, 14 At this point I'm just going to revoke 
16 and Mr. Garrett also certainly has expressed 15 probation and impose sentence. I think that 
16 willingness to do the classes in custody. 16 perhaps In a structured setting without access to 
17 But that's where we stand in terms of 17 drugs you can pull yourself to a point where you 
18 his abilities to get programming. It's really a 18 can maintain some level of improved control. 
19 funding issue. 19 But, really, what I saw in the 
20 THE COURT: Well, I though t It might be a 20 presentence materials makes me feel like this ls 
21 long shot. Okay. 21 the unfortunate and only viable option at this 
22 Mr. Garrett, any further comments? 22 stage. I thought -- once in a while there are 
23 Tl IE OP.ll P.NOANT: No, ma'am . 23 some other options. Doesn't look like those ,:ire 
24 THE COURT: Wdl, unfortunately, based on 24 on lhe table. 
25 the nature of the allegations, I thought it would 25 You do have 42 days in which to appeal. 
24 25 
1 MR. MARX: Defense returns the presentence 1 REPORTER'S CERTIFICATE 
2 materials. 2 
3 (Proceedings concluded.) 3 
4 --00000-- 4 
5 
6 I, Susan G. Gambee, Official Court 
6 Reporter, County of Ada, State of Idaho, hereby 
6 
7 certify: 
7 8 That I am the reporter who took the 
8 9 proceedings had in the above-entitled action in 
9 10 machine shorthand and thereafter the same was 
10 11 reduced into typewriting under my direct 
11 12 supervision; and 
12 13 That the foregoing transcript contains a 
13 14 full, true, and accurate record of the proceedings 
14 15 had in the above and foregoing cause, which was 
15 16 he11rd at Boise, Tdaho. 
18 17 IN WITNESS WI IERP.011, I h11ve hereunto set 
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